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Assumptions 

On interpretation and argumentation 

 Difference between provision and norm, i.e. text 
and meaning 

 Interpretive arguments determine the meaning 
of provisions 

 Interpretation “in abstracto”: abstract meaning 
of a normative text 

 Interpretation “in concreto”: meaning of the text 
in view of application to the case in hand 
(external justification of the major premise of 
the judicial syllogism) 



Smith v. US (1993) 

 

 

 

 

 

 

 Is trading an automatic weapon for cocaine 
“using a firearm during and in relation to a drug 
trafficking crime”? 
 



Argument from Purpose 

Maxim 

 Interpret the provision so as to determine a 
meaning that realizes the purpose of the 
regulation, or at least contributes to it 

 In other words, interpret according to the “ratio 
legis” (perform “teleological interpretation”) 

 “Ratio legis” as normative purpose 
 

 Law as a means to an end (political, social, 
economic or other) 



Importance of the Argument 

 If law is a means to an end, we should interpret 
it and apply it in view of the relevant end 

 EU directives are characterized by an explicit 
indication of their general purposes  

 The argument from purpose overcomes the limits 
of literal interpretation and the difficulties of the 
reconstruction of legislative intent 

 The individuation of a purpose allows the 
analogical extension of a discipline, filling the 
gaps (consider Adams) 

 It justifies the “a fortiori” arguments 



Varieties of the Argument 

 Subjective: purpose of the lawmaker, or of the 
regulation on the basis of the lawmaker’s 
intention 

 Intersubjective: purpose that the text has 
(acquired) in the relevant social context 

 Objective: purpose intrinsic to the text; purpose 
of the “reasonable lawmaker” (Barak) 

 

 Risk that “objective purpose” is nothing but a fiction that 
interpreters use to distance themselves from subjective 
purpose, and a projection of the interpreter’s desiderata 

 



Problems of the Argument 

 How are we to identify the relevant 
purposes? 

 Is any purpose acceptable as such? 

 What are the acceptability criteria of 
normative purposes? 

 The achievement of a purpose can be in 
conflict with the achievement of a different 
purpose (e.g. efficiency v. fairness): How are 
we to solve such conflicts? 

 Do legal systems have a hierarchy of 
purposes? 



Holy Trinity v. US (1892) 

 

 

 

 

 

 

 

 Is religious service “labor or service” to the 
purpose of restricting immigration? 



Holy Trinity v. US (1892) 

Problem 

 Does the provision prohibiting the migration of 
foreigners “to perform labor or service of any 
kind in the US” apply to a New York religious 
society that made a contract with an Englishman 
who was expected to enter into its service as 
rector and pastor?  

Prima facie solution 

 Such service is within “labor or service of any 
kind” (plain meaning of the text) 



Steps of the Final Decision 

1. The contract is within the letter of the statute 

2. Congress could not intend “to denounce with 
penalties a transaction like that. […] It is a familiar 
rule that a thing may be within the letter of the 
statute and yet not within the statute, because not 
within its spirit not within the intention of its  
makers.” 

3. The title of the act refers to “labor” only 

4. Another guide to the meaning of the text is found 
“in the evil which it is designed to remedy”: 
purpose of (internal) labor market protection 

 

 



Steps of the Final Decision 

5. That is confirmed by the historical circumstances of 
the appeal to Congress and by the reports of the 
committee of each house 

6. The American people “is a religious people”, as 
shown by history and by the fundamental 
documents of the American legal order 

7. Therefore, Congress could not have wanted “to 
make it a misdemeanor for a church […] to 
contract for the services of a Christian minister 
residing in another nation”  

8. Outcome: restrictive interpretation of the provision 



EU Law: Treaties 
 Importance of purposive interpretation and 

application of EU law 

 Treaties ought to be interpreted according to their 
purposes 

 Adidas C-223/98, § 24: “where a provision of 
Community law is open to several interpretations, 
only one of which can ensure that the provision 
retains its effectiveness, preference must be given to 
that interpretation” 

 General favor for the interpretation leading to better 
integration and harmonization of the EU 

 Favor for extensive interpretation with respect to EU 
action (balanced with principle of subsidiarity)  

 

 



Case C-241/94 

 What is meant by “State aid” in EU law? 

 The legal issue in the case: Was the financial 
participation of the State in the 
implementation of a social plan by a company 
a “State aid” within the meaning of art. 92.1 
of the EC Treaty? 

 Yes, according to the Commission 

 France’s counterargument: the purpose was 
“purely social” (“for the benefit of 
employees”) 

 

 



Case C-241/94 

 Court’s decision (§ 20): EU law “does not distinguish 
between measures of State intervention by reference 
to their causes or aims but defines them in relation to 
their effects”. 

 General purpose supporting this view: promotion of 
economic competition and efficiency of the “common 
market” (now “internal market”) 

 

“Save as otherwise provided in the Treaties, any aid granted by a 
Member State or through State resources in any form whatsoever 
which distorts or threatens to distort competition by favouring 
certain undertakings or the production of certain goods shall, in so 
far as it affects trade between Member States, be incompatible 
with the internal market” (art. 107 TFEU). 

 



EU Law: Directives 

 EU directives (art. 288.3 TFEU) indicate at the 
beginning the general result to be achieved 

 Domestic law should be interpreted in conformity 
with directives and EU law (against formalism) 

 Adeneler C-212/04, § 108: “When national courts 
apply domestic law, they are bound to interpret it, so 
far as possible, in the light of the wording and the 
purpose of the directive concerned in order to 
achieve the result sought by the directive” 

 Counterargument (Westerman): the fact that 
purposes are explicit gives less room to purposive 
interpretation 

 

 



Consumer Rights 

Directive 2011/83/EU, art. 1 (“Subject matter”) 

 

 “The purpose of this Directive is, through the 
achievement of a high level of consumer protection, 
to contribute to the proper functioning of the internal 
market by approximating certain aspects of the laws, 
regulations and administrative provisions of the 
Member States concerning contracts concluded 
between consumers and traders.” 

 

“Legal acts shall state the reasons on which they are based and 
shall refer to any proposals, initiatives, recommendations, requests 
or opinions required by the Treaties” (art. 296.2 TFEU).  

 

 



Consumer Rights 

Directive 2011/83/EU, recital (65) of the “Preamble” 

 “Since the objective of this Directive, namely, 
through the achievement of a high level of consumer 
protection, to contribute to the proper functioning of 
the internal market, cannot be sufficiently achieved 
by the Member States and can therefore be better 
achieved at Union level, the Union may adopt 
measures, in accordance with the principle of 
subsidiarity as set out in Article 5 of the Treaty on 
European Union. In accordance with the principle of 
proportionality, as set out in that Article, this 
Directive does not go beyond what is necessary in 
order to achieve that objective”. 

 

 



ECHR: Hirsi v. Italy (2012) 

 

 

 

 

 

 

 Does “expulsion” cover interception on the high 
seas and return (push-back action)? 

 



Hirsi v. Italy: Facts 

 The applicants were part of a group of about 
two hundred individuals who left Libya aboard 
three vessels with the aim of reaching the Italian 
coast 

 On 6 May 2009, when the vessels were 35 
nautical miles south of Lampedusa, they were 
intercepted by three ships from the Italian 
Revenue Police (Guardia di finanza) and the 
Coastguard 

 The occupants were transferred onto Italian 
military ships and returned to Tripoli 



Hirsi v. Italy: Facts 

 At a press conference held on 7 May 2009, the 
Italian Minister of the Interior stated that the 
operation to intercept the vessels on the high 
seas and to push the migrants back to Libya was 
the consequence of the entry into force on 4 
February 2009 of bilateral agreements 
concluded with Libya, and represented an 
important turning point in the fight against 
clandestine immigration 

 Purposes: discouraging smugglers and saving 
lives 



Hirsi v. Italy: Law 

Complexity of the case: various legal sources and 
materials, in particular 

 Italian Navigation Code 

 Bilateral agreements between Italy and Libya 

 Geneva Convention on the Status of Refugees 

 UN Convention on the Law of the Sea 

 International SAR Convention (“Search and 
Rescue”) 

 EU law  

 Convention for the Protection of Human Rights 



Hirsi v. Italy: Law 

 The applicants alleged, in particular, that their 
transfer to Libya by the Italian authorities had 
violated Art. 3 of the Convention on Human 
Rights (prohibiting inhuman or degrading 
treatment) and Art. 4 of Protocol No. 4 
(prohibiting collective expulsion) 

 On the latter, Italy claimed that it was not 
applicable: the taken measure was refusal to 
authorize entry into national territory rather than 
“expulsion” 



Hirsi v. Italy: Decision 

 The persons who were pushed back to Libya 
were denied the right to obtain an individual 
assessment of their case and effective access to 
the refugee-protection system (non-refoulement 
principle) 

 The applicants were exposed to the real risk of 
torture or inhuman or degrading treatment in 
Libya and in their respective countries of origin 



Hirsi v. Italy: Decision 

 “Functional and teleological interpretation” of 
Art. 4 of Protocol No. 4 

 No territorial requirement 

 § 175: “account must be taken of the purpose 
and meaning of the provision in issue, which 
must themselves be analysed in the light of the 
principle, firmly rooted in the Court’s case-law, 
that the Convention is a living instrument which 
must be interpreted in the light of present-day 
conditions” 



Hirsi v. Italy: Decision 

 § 175: “it is essential that the Convention is 
interpreted and applied in a manner which 
renders the guarantees practical and effective 
and not theoretical and illusory” 

 § 177: “the purpose of Article 4 of Protocol No. 
4 is to prevent States being able to remove 
certain aliens without examining their personal 
circumstances and, consequently, without 
enabling them to put forward their arguments 
against the measure taken by the relevant 
authority” 


